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LAWMAKING.* 



When I was invited by your Association to make the annual address 
I cast about for a subject that would not only be appropriate to the 
occasion but would also furnish some practical suggestions in the line 
of improvement of our systems of jurisprudence. An extended ex- 
perience by personal participation in legislation according to the 
American system, has led me to believe that there is no one thing in 
all the various departments of government or business that is carried 
on with less scientific or orderly method than the making of laws. 

This is not due to the fact that legislation is an obsolete necessity — 
rarely called for after the centuries of growth and pruning and per- 
fecting through which English law has passed. No age of English 
or American history has ever seen such activity and profusion in legal 
enactment as now prevail. With the imperial parliament at West- 
minster and the Federal Congress at Washington in almost continual 
session, there are nearly thirty parliaments in the British colonial sys- 
tem and legislatures of forty-five American States holding annual or 
biennial sessions, all engaged in supplementing and amending the old 
laws and in devising and passing new ones. Besides these, are count- 
less pities, towns and boroughs, each with a legislative board exercising 
the power of lawmaking upon many important matters of municipal 
life and government. The steps of the citizen desiring to walk up- 
rightly are beset with labyrinths of statutory enactments that are in- 
tricate and confusing and often so conflicting that he must stumble, 
turn which way he may. Volume after volume of annual statutes is 
issued year by year in every State of the Union, so that it is a heavy 
task for the lawyer to keep familiar with the growing mass of statutory 
law of his own State; and no lawyer who values his reputation would 
think of giving an opinion upon the law in a sister State unless it 
might be upon the construction of some one particular statute. 

The general statutes of New Jersey comprise three large closely 
printed volumes and cover more than 3,000 pages. More than half 
of this body of statutory law has been enacted within the last twenty 
years. 

The legislature of 1895 required a book of over 900 pages to con- 
tain its enactments. And it is to be noted that these are almost 
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entirely general laws, the Constitution of that State prohibiting the 
passage of special laws relating to many important and prolific sub- 
jects, such as the regulation of internal affairs of counties, cities and 
townships and the creation of corporations. The same productiveness 
prevails in other States, in some to a larger and in others to a little 
less degree. 

Wherever legislative bodies assemble, are found exceeding activity 
and willingness to exercise the fascinating power of lawmaking, The 
process of turning a mental conception into a law is so simple and so 
easy in the ordinary State legislature that laws are losing the sanction 
of solemnity and moral authority that they once possessed. Besides 
the spirit of obedience as a patriotic duty, there was in former days a 
feeling of reverence and awe towards the body of the law as being the 
embodiment of the wisdom of government inspired by a very high re- 
gard for the welfare of society and promulgated only upon most careful 
and mature consideration. The English race have been taught through 
centuries to regard human and divine law as closely related in their 
qualities of solemnity and authority. To them the inspiration and the 
type have been the law that was given on Mt. Sinai, with the fire that 
burned upon it, and the thunders and lightnings, and the thick cloud 
upon the mount, and the voice of the trumpet exceeding loud, and the 
people standing afar off, awe-struck. " Render unto Caesar the things 
that are Caesar's" is the divine approval under which the Christian 
world has come to regard the law of the land as possessed of a divine 
sanction. Law, as thus conceived, is not a thing to be changed with 
every whim and caprice of popular opinion. If it be, as the subject 
is taught to regard it, the expression of a wise and beneficent law- 
giver, whether prophet, or king, or sovereign people, then it is the 
product of superior knowledge and wisdom, the best that the heart of 
man can conceive or his experience suggest. The law-giver who 
changes his mind with frequency, or is constantly engrafting new 
limitations upon his code, or trying experiments in government, cannot 
expect to retain the reverence and respect of his subjects for his wis- 
dom or ability. 

Who has not a feeling of admiration for those laws of the Medes 
and Persians which even the partiality of their king could not change 
to save a favorite of the court ? It stirs our Anglo-Saxon blood with 
a thrill of pride to read of the sturdy steadfastness of our ancestors at 
the Parliament of Merton. When urged by the ecclesiastics to adopt 
the rule of the civil law upon a certain matter, all the earls and barons 
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answered with Qne voice: " Nolumus leges Anglim mutare ! " We will 
not change the laws of England! 

There is nothing so ancient and well approved in our legal system 
that some one cannot be found to venture an improvement. The most 
novel and complicated problems are constantly arising from the ad- 
vancement and development of business and science, or trade and 
social relations. 

Nevertheless, it is true that we have no class of skilled legislators — 
men trained to construct laws as men are trained in all the arts and 
professions of the world. Every other department of business, of trade, 
of art, of commerce, has its skilled and experienced men, its engineers, 
its electricians, its statisticians, its architects, its designers. If a new 
railroad is to be built, the best route is carefully chosen, surveys are 
made, levels are taken, the cost is estimated, the probable traffic com- 
puted, all by men trained in such work. If an electric light plant is 
to be installed, the services of an electrical engineer are called in, and 
the work is planned and constructed under his scientific and practical 
guidance. If water-works are projected for a town, the hydraulic 
engineer first studies the water-shed that is to furnish the supply, meas- 
ures the flow of the streams, computes the probable consumption of 
water both for present uses and for long periods of future growth. He 
plans with scientific precision the reservoirs, the aqueducts, the system 
of individual distribution, and every step is taken by his advice and 
direction. So also if a system of sewerage is to be constructed, the 
same appropriate direction and advice are employed. If a public 
library is established, it is chosen, housed, shelved and distributed 
according to the principles of library practice established and approved 
by the wisest experts in that department. Men of business enterprise 
have come universally to recognize that every scheme of construction 
and development should be undertaken only under the guidance and 
advice of those whose business it is to furnish expert and professional 
assistance. In the construction of laws only is this skilled, assistance 
considered unnecessary. We would not dare to build a house, or lay 
out a landscape, or do any of the ordinary works of construction in 
social or business life without the assistance of the expert and the 
specialist. 

Interpretation of law is a science; lawmaking is not. For centuries 
there has been a lawyer class, whose special study and preparation 
have been directed to the understanding of the law as it is found, so 
that they might guide men by their counsel, or speak for them in 
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court, or unravel for them the intricacies of legal systems incompre- 
hensible to the untrained mind of the layman. 

Judges construe the law, give it its proper application, say when this 
or that is within the law or without the law. To prepare one for such 
judicial service, especial study is deemed essential — iucubrationea viginti 
annorum. There are canons of interpretation by which, in a manner' 
as nearly as may be of the nature of scientific processes, special tests 
are applied in order to ascertain the intention of the lawmaker, the 
scope of the enactment, its limits and its limitations. Judicial decis- 
ions are preserved as matters of value to furnish analogies of reasoning 
for other cases that come afterwards. The right to act as legal counsel, 
to represent parties in their legal demands in courts of law, is confined 
to members of the legal profession, admitted by special license, after 
due examination as to their learning and capacity, to what we call 
"the practice of the law." 

But when it comes to the very act of making law, all requirements 
of special study, experience, training and legal insight, are absent. 
There is no skilled class of legislators, nor is there any school of legis- 
lation at which may be learned the theory and practice of constructing 
a statute. 

Generally speaking, statutes are the products of unascertainable 
authors — children of nobody — unable to boast of definite parentage. 
No one certifies to their completeness or accuracy. They are not pre- 
pared upon careful plans, submitted and supervised by expert archi- 
tects of law-building. It is all chance and haphazard; the event 
must determine whether they are good or bad, whether they express 
the actual intent of the author or some intent entirely foreign to his 
will. 

The actual practice of our ordinary State legislatures is generally 
something on this wise: The members of the two houses meet at the 
time appointed for the convening of the session. The attention of the 
members is engrossed with matters of a political nature. There is a 
political majority and a political minority. The choice of officers, 
from President of the Senate and Speaker of the lower house down to 
the smallest clerkship, engages the largest interest of the members 
who are in the political majority. The appointment of standing com- 
mittees comes next. There is no feature in the process of legislation 
that should be more potent and useful in the shaping of proposed laws 
and making them conform to the true standard of accuracy, correct 
expression and completeness, than the standing committee. The chief 
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interest that it has for the legislature, unfortunately, arises from the 
influence and power that it can exercise in a political way upon the 
various subjects that come before it. In most instances there are mat- 
ters that have been made the objects of campaign discussion and party 
platform, which obtain the paramount attention of the legislature and 
obtain the most prominent notice and discussion in the newspapers and 
among the people. Upon these subjects legislation is undertaken and 
carried through under the guidance of political leaders, often men of 
large experience and signal ability. Proposed laws of this kind are 
subject to careful examination so as to avoid failure from technical 
defects and to see that no interests are affected except such as are 
within the scope of the party plans and purposes. Often the help of 
able lawyers skilled in the work of drafting and constructing laws is 
called in by the political managers. Laws passed under this kind of 
influence are generally what may be called governmental in their 
character and relate to matters connected with the administration of 
State affairs or to public policies of unusual importance. 

While these things are being transacted by the assembled legislators 
and engrossing the attention of the public, numerous miscellaneous 
bills are being introduced from day to day by the members and re- 
ferred to appropriate committees. Some idea of the variety of meas- 
ures to be considered may be obtained from a list of committees usually 
provided for under the rules of an American legislature. At the head 
of the list usually stands the committee on judiciary; next comes the 
ways and means committee, which is charged with the supervision of 
the bills for raising revenue; then the committee on appropriations, 
which looks after the expenditure of the revenue; then a committee on 
cities; one on railroads and canals; one on corporations; one on agri- 
culture; one on fisheries; one on commerce and navigation; and com- 
mittees respectively on insurance, on banking, on labor, on manufac- 
tures, on pensions, and finally one on miscellaneous matters. This list 
gives no adequate idea, however, of the great variety of subjects con- 
cerning which somebody has a proposition of statutory change at every 
legislative session. 

The number of distinct legislative propositions submitted in the form 
of bills at each session of our State legislatures is enormous and is 
becoming larger every year. The statistics that follow show the ex- 
tent of this tendency in the legislatures of Massachusetts, New York, 
New Jersey, Pennsylvania and Illinois, in the present year. 

In Massachusetts about 1,300 distinct propositions for legislation 
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were before the legislature or its committees. Of these, 628, nearly 
one-half, became laws. 

In New York the bilk introduced in the two houses numbered 4,533, 
of which about 1,300 were finally passed. Of these, 797 became laws, 
the remainder of the 1,300 passed bills failing to receive the approval 
of the Governor. 

In New Jersey 657 bills were introduced, of which 297 passed both 
houses, and 207 became laws, 90 failing by reason of executive disap- 
proval, a very marked decrease in the amount of legislation as com- 
pared with some previous years. 

In Pennsylvania 1,566 bills were introduced; 483 were passed by 
both houses, and about 400 became laws, the rest having been vetoed 
by the Governor. 

Illinois has a somewhat better record. There were 1,174 bills in- 
troduced, and 195 passed, of which, however, only three were vetoed, 
so that the addition to the statute law of that State comprises only 
192 chapters. 

I have no means of supplying similar statistics for other States, but 
think it safe to affirm that the same degree of productiveness will be 
found in nearly all of them. 

These thousands of propositions to alter the law of the land cover 
almost every conceivable object of government, every department of 
public and private life; they extend to all kinds of business, to trade, 
commerce, municipal government, sanitary and police regulations, to 
the domain of morals as well as to the fields of speculation and politi- 
cal philosophy. Many of them were intended to correct errors in the 
legislation of the preceding year. Naturally the more careless acts 
one legislature passes the more blunders there will be for the next one 
to repair. 

There is usually no general scheme of uniform and consistent statu- 
tory revision in these masses. They are heterogeneous, often absurdly 
contradictory, as where one member offered a bill requiring all electric 
wires to be laid underground within three months after the passage of 
the bill, and his colleague immediately offered another requiring all 
electric wires to be elevated at least fifty feet above the surface of the 
street. 

The genesis of these bills, as well as their true purpose, is often 
covered with obscurity. Some, indeed most, are the products of those 
especially interested as individuals in securing additional legal powers 
or privileges for private or business purposes. Many originate from 
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municipalties — not from the general consideration and mature purpose 
of the people of any city, but out of the opinions and particular ideas 
of single municipal officers; and are drawn up by the counsel of the 
city under the direction of its chief officer or governing body. Many 
are prepared and urged by members of the legal profession to meet 
real or supposed difficulties that they have met in cases in their prac- 
tice. More than one important change in the law of divorce has 
originated in the desire of some lawyer to bring his client within its 
favorable conditions. 

Other bills are the product of men with peculiar ideas, to whom 
nothing that is is beyond their capacity for improvement, to whom no 
experience of ages can teach anything who have no respect for stability 
nor reverence for antiquity. They are the quack doctors of govern- 
ment with cure-alls for every inconvenience of life, no matter what its 
nature or origin. 

Many of these bills, drawn with only one purpose in view by men 
lacking correctness of legal expression and unlearned as to the whole 
body of enactments relating to the subject, are unintentionally dan- 
gerous and disturbing unless carefully revised and pruned before their 
passage. They are cast upon the committees in confusing numbers. 
To revise them all is impossible. If manifestly absurb, they are gen- 
erally suffered to die without the courtesy of a report or are reported 
adversely and killed. Some arouse influential hostility from affected 
interests and succumb to opposition. But under the pressure of the- 
introducer, with his personal pride in the w^ard of his legislative 
guardianship, or because no positive evidence of harm appears, or 
under the processes of logrolling, by which the maxim " one good turn 
deserves another" is brought to bear upon the function of lawmaking, 
many measures that are useless and some that are positively vicious 
receive the assent of the majority and go to the executive for approval. 
The practice is to hold these measures back to the closing days of the 
session, when the attention of the more careful and prudent is relaxed 
or occupied; then the flood-gates are opened and new laws pour out in 
a torrent that is terrifying to the careful conservatism of the bar and 
the courts. It seems that the only remedy for this condition rests in 
the disapproval of the executive. It is worthy of note that the Gov- 
ernor of New York by withholding his approval put to death about 
500 passed bills in the present year. In New Jersey, 90 were simi- 
larly disposed of, a smaller number, but in proportion to the number 
passed, an equal percentage. Yet I doubt if a single reasonable com- 
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plaint of inconvenience or public loss has been heard by reason of the 
failure of these 590 bills to become law. 

This excessive legislative activity is a feature of our own times. It 
has developed enormously within a very few recent years. A compari- 
son of the annual volumes of statutes of any particular State for the 
last twenty years will prove this. 

Something of this increase is attributable to the great business de- 
velopment of the times, to the contributions of scientific discovery to 
the machinery of life. 

The common law afforded no principle which by judicial extension 
could be made to regulate justly the business of telegraphy. City 
charters contained no provisions under which electric or cable roads 
could be operated through the streets. To our ancestors came not 
even a dream that one day the human voice could be heard across 
thousands of miles of distance. 

They had laws to punish witchcraft but none to cover the larceny of 
telegraph messages by wire-tappers, or the theft of light by illicit con- 
nection with an electric circuit. As invention and discovery have 
added new processes and devices to the tool-shop of civilization, novel 
adjustments of the laws have been required to regulate the business 
of the world to the improved conditions. 

At the same time there have been commendable movements to re- 
strict the volume of legislation. By constitutional provisions in many 
States the passage of special laws upon many subjects is forbidden, 
notably in the matters of granting charters of corporation and the 
government of cities, counties and other municipal divisions of the 
State. 

Yet the masses of trivial legislation, of statutes uncalled for by any 
public inconvenience or necessity, go on increasing, confusing the citi- 
zen, embarrassing the lawyer and perplexing the courts of justice with 
contradictions, inconsistencies, dilemmas and floods of verbal turgidity. 

Laws enacted one year are repealed the next, to give place to some 
new conception. The spirit of conservatism dies out in the fierce un- 
rest of this busy age. Of these multitudinous strivings for change 
for the mere sake of change in our laws it may be said: "Age cannot 
wither them, nor custom stale their infinite variety." 

The history of the English law reveals change and growth, but 
growth by slow and deliberate processes; not the quick growth that 
produces the soft wood of the moist and heated tropics, but the slow 
accretions by which we obtain the hardy fiber of the oak or the supple 
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strength of the yew, a growth through years of storm and stress, roots 
deep sunk and sinking ever deeper into the soil, reaching out wider 
and wider, taking hold of rocks for greater firmness, tops rising ever 
higher above the undergrowth, with gnarls and knots indeed, but 
trunks that are sound at heart, and branches broad and green, and 
sheltering even in storm. 

The contemplation of the history of the system of English law which 
we inherit is to the lawyer a cause of enthusiasm and a lesson in con- 
servatism. To trace the growth of this system from the earliest be- 
ginnings, from the protoplasmic cells, so to speak, of village and tribal 
customs among the primeval fens and forests of Saxony, or the bogs 
and crags of Jutland, on through centuries of progressive evolution 
upon English soil and under English skies until we see its mature de- 
velopment in that system of unenacted law which we call common 
law, is an employment well calculated to arouse the admiration and 
enthusiasm of the lawyer and statesman as well as of the mere student 
of history. Modern scholars like Sir Henry Maine, Professor Austin, 
Doctor Stubbs and Professor Maitland, have done for the history of 
law what Darwin and his successors have done in the domain of biol- 
ogy. We know from discoveries in natural history how the horse, for 
instance, by process of evolution has developed from a shape no greater 
than a fox, with ungulous feet, over vast periods of progression, into 
the pleohippus of one geological age, the mesohippus of another, and 
the eohippus of a third, with a gradually increasing size and modifi- 
cations in form and adaptability until it has attained its perfection in 
the stately beauty of the barb and the fleetness and docility of the 
modern racer. Remains of the primeval progenitors of this genus 
brought to light by the hand of discovery in bone-caves and geological 
strata tell the story of its upward tendency through vast periods of 
geological history. 

So have the records of the old Germanic tribes, of their semi- 
barbarous successors in the conquest of Britain — of Angles and Saxons 
and Danes and Franks and Normans, and finally of the composite 
English race — records unearthed from the bone-caves of early litera- 
ture, and from the dust-covered deposits of doom-books, statute rolls, 
court rolls, pipe rolls, patent rolls, assize rolls and original writs, re- 
vealed to us the evolution of the common law from the earliest trivial 
forms in tribal or village custom through ever advancing and expand- 
ing stages of progressive development, with the force of selection and 
adaptability always at work, until we see it the revered code of life 
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and government for a great enlightened Christian nation, a code so 
compact with the principles of justice and liberty that it may well 
evoke the enthusiastic exclamation, ' ' esto perpetua ! ' ' with which its 
contemplation inspired the placid pen of Sir William Blackstone. 

Not only have laws in the restricted sense as rules of conduct so 
grown and developed by slow and gradual steps through centuries of 
national existence, but institutions of government and the machinery 
of justice have had similar courses of evolutionary development. The 
courts of chancery and exchequer cau be traced back to their begin- 
nings as developments of procedure without warrant of legislative 
enactment. 

The common law is usually conceived to be the collection of rules 
and customs adopted in actual life among the people of the realm. It 
would be more correct to regard much of it as the result of judicial 
procedure and decision. The common law has developed without the 
pomp of legislative enactment, by the aid of what we know as ' ' leg- 
islation by the courts." It is only necessary to study the history of 
judicial procedure to understand this. The celebrated work of Brac- 
ton, the first comprehensive treatise on English law, is arranged under 
three heads: (1) Persons, (2) Things, (3) Actions. The relative 
amount of space required for a statement of the law upon these three 
heads is represented by the figures 7: 91: o56. More than three times 
as many folios are required to set forth the law of procedure as are 
needed to state the rights of persons and property. But this is true 
only in a categorical sense. Professor Maitland points out that Brac- 
ton's chapters on the law of actions contain the most important ele- 
ments of substantive English law, while his treatise on rights partakes 
more of the nature of a work on speculative jurisprudence. The 
King's justices always disclaimed the power to make law; they as- 
serted that their function was not to change but to improve — a dis- 
claimer which, fortunately for our jurisprudence, must be disallowed. 

In considering the extension and improvement of jurisprudence, we 
have, therefore, two forces to which we can look — one the power of 
direct legislation through constitutional representative assemblies, and 
the other the power of the courts by decision to extend old principles 
to new conditions. In the American Republic this latter power is ex- 
traordinarily great, because, by the arrangement of our system, the 
courts are vested with the final decision as to what is law and what is 
not law, and stands in a sense above the legislature, vested with the 
right of declaring void and setting aside the statutes passed by the 
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legislature for any violation of constitutional restriction. In all mat- 
ters, therefore, of constitutional construction and in the extension of 
constitutional principles by decision, the courts are for the time being 
supreme. Nor has the process of judicial legislation ceased upon mat- 
ters other than constitutional. It is still in operation in every court 
of appellate jurisdiction. We need not lament the fact. The courts 
are apt to make better laws than the legislatures, not, of course, in 
those departments of legislation that are administrative or govern- 
mental, but upon those subjects of general jurisprudence that form 
the great body of our substantive law of life, conduct, business and 
trade. Judge-made law is apt to be better because it is not violent 
nor revolutionary, because it is the result of the keenest and best 
trained thought striving for consistency, uniformity and stability, and 
is inspired by the principles of justice. The most carefully framed 
statute is apt to produce confusion, doubt and uncertainty, to the solv- 
ing of which numerous appeals to judicial interpretation are necessary. 
One need only look at the cases that have arisen under the statute of 
limitations and the statute of frauds to appreciate how difficult it is to 
draw a comprehensive act which shall be clear in expression and free 
from doubt in its application. 

I have said enough of the prolific tendency to legislate that prevails 
in our day. It remains to speak of such remedies as can be applied. 
It is useless to discuss fundamental changes in the constitution of 
parliamentary bodies. With all its defects our representative system 
is the best the brain of man ever devised or his experience worked out. 
A lower house with membership frequently changing secures close- 
ness of touch and sympathy with the people. The upper house secures 
the calmness and deliberation which are essential to guard against sud- 
den and unreasoning popular prejudices, to give stability to our system 
of law, and in seasons of clamor and unrest to save the people from 
the folly of their own excitement and emotions. 

If representative bodies like our State legislatures are unable to deal 
with entire success with all the complicated and subtle questions that 
are presented for their consideration, how much less can it be expected 
that the masses of the people would be able to do so ? Yet, we find 
some who seriously propose to relegate legislation to the body of the 
people, and by means of the system known as the referendum take the 
popular voice, not through the people's chosen representatives, but 
from the direct votes of the people themselves. This is to abandon the 
system of representative government. Government by representation 
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is a principle derived from the oldest custom of the Anglo-Saxon race. 
In Hucbald's biography of S. Lebuin, a book written in the tenth 
century, is found this remarkable passage concerning the Saxons of 
the eighth century: 

"Once every year at a fixed season, out of each local division and cut of the 
three orders severally, twelve men were elected who, having assembled together 
iu Mid-Saxony near the Weser at a place called Marko, held a common council, 
deliberating, enacting, and publishing measures of common interest, according to 
the tenor of a law adopted by themselves." 

Historians of the English constitution trace the existence of such a 
representative assembly through all the periods of national existence. 
Whether the nation be Northumbrian, or Mercian, or East Saxon, or 
West Saxon, or all united in one English people, there is always the 
assembly, the council, the witenagemot, the parliament. And this is 
never a gathering of all the inhabitants, but a meeting of delegates, 
of men chosen, elected, on account of their prominence or wisdom or 
influence, to act for their respective constituencies. The witenagemot 
was what the word signifies — a meeting of the wise men. The system 
is one of representation, not of pure democracy. Our ancestors were 
sensible enough to know that the knowledge and temper and deliber- 
ation necessary to lawmaking were not to be found in the assembly of 
all the citizens. Upon this idea the government of England and her 
colonies is based. The Federal government of these United States 
and the government of all the States of the Union are based upon the 
same principle. To depart from it is impossible. To indulge in the 
practice of the referendum, except upon such matters as constitutional 
amendments, would tend to destroy confidence in our republican sys- 
tem and produce the highest degree of instability, subjecting the judg- 
ment of the uninformed and the passionate for that of the selected and 
responsible representatives. The operation of this practice is seen in 
the submission of constitutional amendments to the vote of the people. 
Very rarely, indeed, can wide popular interest be aroused over such 
an election; the vote is always light; and the discussion usually is con- 
fined to perfunctory newspaper editorials and to those who take un- 
usual interest in public affairs. The masses of the people are very 
willing to exercise the right of suffrage in the choice of representatives, 
but in the making of laws and constitutions they are mostly content 
to confide in the wisdom and work of others. The most pertinent ar- 
gument against the proposition to establish the system of legislation by 
the "initiative and referendum" is found in the fact that the people 
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do not desire to make their own laws. They want them made by their 
representatives. 

We do not want the system changed ; it is only necessary that our 
legislative bodies shall be controlled, restrained and regulated by a 
proper sense of the solemnity and responsibility that pertain to the 
power they exercise; that they shall learn to respect the wisdom of 
conservatism, to value stability more than experiment. 

The extension of the practice of holding only biennial sessions of 
State legislatures — a practice prevalent now in more than thirty 
States — will do much to decrease the amount of legislation. It is to 
be hoped that the system may be extended to other States. 

There is room for improvement also in the quality of the men 
selected as members of the State legislatures. Too much regard is 
paid to political qualifications and not enough to legislative ability. 
This is not the fault of the citizens; very often they get the best ob- 
tainable. There is a great failure on the part of men who are especially 
qualified by education and attainments to do their whole duty to the 
State by serving in the legislative bodies of the State and the city. I 
have observed that the people prefer to choose high-class public agents 
when they can get them. But the scholars and lawyers best qualified 
to guide and restrain legislation very rarely are willing to give their 
time to public service in the legislature. On rare occasions they will 
come forth and serve the State with great zeal and benefit; but usually 
they confine their activity to criticising what less competent men have 
done. We need a larger contribution of the time and brains of our 
abler business men and lawyers, both in State legislatures and in the 
common councils of cities. Their expert knowledge and conserva- 
tive habits will strike the enacting clause out of many a useless bill 
that otherwise would drift through on the tide that is more easy to 
float with than to stem. We need more legislators with moral and 
legal backbone to stand up against all propositions that lack positive 
utility. 

Public discussion, disclosing the harm that is resulting and must 
result from excessive and useless legislation, will be useful by awaken- 
ing public sentiment and extending its influence to the membership of 
the legislatures. 

In this work the bar, always foremost in all that pertains to good 
government, can render most valuable service. They perhaps more 
than any other class are charged with responsibility in this matter; for 
it pertains directly to their own especial province. It was with the 
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hope that I might secure the attention of the bar of America to the 
reform of this evil — a reform which I have in my official capacity 
tried to effect in the legislation of my own State — that I have chosen 
this subject for your consideration. 

In a large degree the faulty construction of our statutes is due to 
the legal profession; for there is no doubt that they are mostly framed 
by lawyers. But they are prepared in most instances by attorneys 
specially employed for particular objects, which being accomplished, 
little regard is paid to their relation to kindred laws or to their effect 
upon the general body of jurisprudence. The author of one bill pro- 
ceeds to make a modification of the law which will effect his client's 
purpose, and takes no note of any others that may be striving for the 
amendment of the same law in other respects. So that there is no 
concert of purpose, no consultation, no consistency in style or in the 
use of legal expressions. There is needed a higher sense of responsibility 
among lawyers who engage in the drafting of bills at private solicita- 
tion; and there ought to be a more censorious attitude among legislators 
towards propositions for legislation that emanate from private sources. 

I do not wish to enter the controversy which divides the partisans 
of codifiation and its opponents. It is a fairly debatable question 
whether it is better to have the body of the law comprised within a 
written code, or existing in the infinite mass of common law modified 
by miscellaneous and occasional statutory amendments. If our com- 
mand of legal expression were sufficiently complete and precise, our 
knowledge exhaustive, and our knack of classification equal to that of 
the scientist, we might safely venture upon the reduction to written 
statutes of many subjects of general law. But, as has been shrewdly 
said by Sir Henry Maine, until we can produce a perfect statute, it is 
idle to expect a complete code. Half of the terror that would be in- 
spired by the rude activity of the legislative propensity of the day is 
taken away by the reflection that there are few statutes of novel ap- 
plication which will stand the test of judicial criticism. 

In this land of written constitutions, the bar are especially trained 
in the application of constitutional tests to acts of Congress and stat- 
utes of the States. Constitutional and statutory construction engages 
much of the attention of our courts, and we have developed a fine 
ability to analyze, compare and apply, as well as to annul, the work 
of our legislators. It is remarkable, that with this experience and 
skill in the interpretation of statutes, we have not developed a corres- 
ponding proficiency in drafting acts of legislation. 



520 VIRGINIA LAW REGISTER. [Nov., 

Whatever we may do with reference to codification of general acts, 
we find it necessary very frequently to codify our statutes. The great 
number of supplements and amendments that are passed from year to 
year so obscure the original text that a revision or some similar reduc- 
tion towards order and simplicity is necessary every few years. In 
New Jersey, since 1875, there have been four authorized publications 
of the general laws, under the various titles of ' ' Revision, " " Revised 
Statutes," "Supplement to the Revised Statutes," and "General 
Statutes." In that period the mass of general statutes has grown 
from one volume of about 900 pages to the three large octavos contain- 
ing over 3,000 pages. 

At the present time, so great is the dissatisfaction of the bench and 
bar, that special commissions of eminent lawyers have been appointed 
by the executive under legislative sanction to revise and codify anew 
the most important titles, with a view of reducing and clarifying the 
confused mass of enactments that have been piled upon the original 
text. This service is rendered without compensation out of a sense of 
public duty, a fact worthy to be recorded to the credit of the bar of 
New Jersey. This will serve the double purpose of improving present 
conditions and warning against further excess. It distinctly recognizes 
the fact that the help of skilled men working on lines of public and 
not of private interest must be called in to aid the legislature when 
accurate and skillful revision is wanted. 

If that practice can be extended so as to have every bill receive the 
careful revision of a trained draftsman, the gain in simplicity, stability 
and diminution of litigation will be enormous. 

It is not to be expected that the high degree of knowledge, skill and 
care necessary to the revision or codification of any title of the general 
statutes, can be always obtained among the members of a legislature, 
busy as they generally are with matters of more or less political im- 
portance. Such work should be prepared with the thorough-going 
care and pains that pertain to the library and the study rather than 
amid the turmoil and excitement of a legislative session. It should 
be ready in advance of the assembling of the legislature, and carefully 
compared, revised and considered by several hands. Only a special 
commission can do this. It is to be noted that Congress has provided 
for such a commission to revise the criminal and penal statutes of the 
United States. 

A censor of bills is not permissible under our system of legislation, 
but there can be a rule of public opinion, a sentiment of prudence and 



1897.] LAWMAKING. 521 

conservatism that will enable every legislator to reject all measures not 
properly revised and corrected, all measures that have no positive pub- 
lic necessity to justify their adoption. It ought not to be enough that 
a proposed law does no harm; it should be required of it that it shall 
have the quality of positive benefit in order to justify its enactment. 

There are some principles of legislative policy that are so plain and 
safe that they need only to be stated to be approved. 

Make sure that the old law is really deficient. Be careful to con- 
sider whether the inconvenience arising from the deficiency of the old 
law is of enough importance to deserve an act of the legislature to 
cure it. 

Be careful that the remedy be not worse than the disease. Avoid 
experiments in lawmaking, especially if recommended by men or 
parties who are void of knowledge or wanting in respect for established 
customs. 

Do not go on the idea that the world is out of joint and you were 
born to set it right. 

Observe accuracy in the use of language, and avoid the use of am- 
biguous expressions. 

It is one of the just criticisms of our jurisprudence that it has not 
a technical vocabulary by which legal conceptions can be expressed 
with as much accuracy as naturalists distinguish genera and species. 

This is not a topic that will enlist the enthusiasm of political con- 
ventions, or awaken the energies of popular masses. It lacks the 
elements that attract those who are fond of exciting and spectacular 
issues. It belongs to that class of public service that requires infinite 
pains and infinite patience. It is a contest against an easy-going tend- 
ency, not an appeal for some soul-stirring principle of liberty. This 
reform cannot be demanded at the point of the sword as the barons at 
Runnymede compelled the granting of the Great Charter. There is 
no Independence Hall, no Liberty Bell, no Emancipation Proclama- 
tion, no loyal sentiment to rally the people. And yet, as Madison 
said, an irregular and mutable legislation is not more an evil in itself 
than it is odious to the people. 

A realization of this fact will give us legislators more careful to 
guard against frequent and unnecessary changes. I would I could 
impress upon the members of the American Bar a deeper sense of the 
duty they owe to their States in the assumption of political service. 
There is no higher satisfaction in life than the consciousness of having 
done one's duty, even though it be in obscure and unnoted service. 
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Such a field is open and the need is urgent. I would not desire to 
advise any to disregard the ordinary honorable methods of political 
work through party organizations. The political parties comprise the 
great mass of the people, and through them the best results can be 
accomplished. The purely academic citizen never does much but 
criticise. He does not go down among the masses of the people to 
learn their habits and thoughts and how they must be managed and 
taught and led into ways of political sense and wisdom. Yet a system 
of law in order to be most beneficent must accord with popular com- 
mon sense. The Athenians intrusted Solon with the sole and absolute 
power of revising the Constitution and laws of Athens, yet he con- 
fessed that he had not given to them the laws best suited to their hap- 
piness but those most tolerable to their prejudices. Perhaps that is why 
Solon is known as a very wise man. 

This subject is not new to the members of this Association ; it has 
been discussed with great ability at former annual meetings. But the 
quantity of slipshod and unnecessary legislation has gone on increas- 
ing. It may be that this evil is like some diseases — it must get worse 
before it can get better. Surely, the disease of excessive lawmaking 
has reached a degree of intensity sufficiently bad to justify an expec- 
tation of reaction. The disapproval of more than five hundred passed 
bills by the Governor of one State and of ninety by another in the 
present year has served to call general attention to the subject in a 
very marked manner. The creation and maintenance of a strong pub- 
lic sentiment in favor of greater care and conservatism in legislation 
will tend more powerfully than any other element to check the evil. 
But that sentiment must be perpetual. More things than liberty are 
preserved only at the price of eternal viligance. It is time that uni- 
versal war should be made by the bench, the bar, and all orders of 
intelligence upon the notion that every misfortune, every inconvenience 
can be cured by a law. The rules of business, the laws of trade, the 
operations of natural laws and processes, the qualities of human nature, 
the recurrence of the seasons, misfortune, sickness, death, the ten 
commandments — all these and many others are beyond the proper 
realm of legislative dabbling; yet many people seem to think that a 
simple act of Congress or of a State legislature can change them all. 

Let us continue our labors for uniformity of law upon proper topics, 
for simplicity of procedure, for better legal education, for international 
arbitration; and at the same time let us strive to increase the spirit of 
careful conservatism which is the best preservative of good, to cry a 
continual alarm against trifling with the deep-laid foundations of our 
jurisprudence, and to preserve for our laws that sentiment of reverence 
and respect which hitherto has so distinguished the Anglo-Saxon race. 



